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For decades, the world has been shrinking, 
becoming, in Tom Friedman’s phrase, flatter. 
Empowered by technology, free-trade agree-

ments and the need to serve larger markets, all types 
of entities—corporations, service organizations, aca-
demic institutions—have extended their operations 
across oceans, over mountains, across borders. 

However, while some critics worry about ho-
mogenization, about the eradication of regional 
and national differences, as this issue of Capital 
Thinking discovers, the differences are still more 
than clear. If you look. And you must look.

Commenting, for example, on the difficulties 
some companies have had importing wind-energy 
equipment from Asia, Patton Boggs partner Hwan 
Kim notes, “It’s all about...not assuming that things 
are done the same way there as they are here.” In 
the cover story, Patton Boggs Of Counsel Graham 
Wisner reinforces that point. Discussing Sri Lanka, 

he says, “While there is a thrilling opportunity at 
hand to literally rebuild a society long brutalized by 
war and fear, the U.S. must understand Sri Lanka’s 
interest in self-determination....Sri Lanka is deter-
mined to heal its wounds on its own terms.” And 
it’s not just countries like Sri Lanka and Iraq that 
are concerned with sovereign issues. So are India, 
Korea, Ecuador, and others. 

And this concern extends to all manner of doing 
business. Take corruption. As our second feature 
points out, “A decade ago, bribing foreign officials 
was not only legal in many countries, it was tax 
deductible.” Today 38 countries have signed on to 
the OECD’s anti-bribery conventions. On the other 
hand, as Patton Boggs partner Jay Darden points 
out, that type of cooperation levels the playing field. 
Which might make it a flatter world after all. 
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merican wind-energy producers 
import much of their wind tur-
bines and towers from abroad. 
But getting that gear here safely 
is not exactly a breeze. Success-
fully importing equipment for 

wind energy demands extensive preparation, says 
Patton Boggs partner Hwan Kim. “A standard pur-
chase order simply won’t work,” Kim says. “People 
generally don’t miss the big things—price, delivery 
date, product specifications—but there are many, 
many little things that can trip them up.”

For example, it’s not enough to let the manu-
facturer choose how to ship the equipment just 
because they are responsible for delivery. Kim 
says he’s seen suppliers send 50-meter steel wind 
towers across the Pacific Ocean without the right 
packaging to protect them from the salty air. They 
arrived pitted and rusty. 

Before placing an order, Kim says, buyers 
should travel abroad to inspect a potential sup-
plier’s manufacturing plant. He also insists the 

supplier secure a performance bond worth the 
full or a significant percentage of the purchase 
price—an unusual provision in an equipment 
purchase contract. The bond minimizes the risk 
that the buyer won’t have to seek compensation 
through a foreign legal system.

“If the supplier won’t [secure the bond], my 
questions would be: Are they financially viable 
and are they as good as they say they are?” Kim 
says. “It’s all about being as thoughtful as pos-
sible, planning for contingencies and not assum-
ing that things are done the same way there as 
they are here.”

Buyers should also make sure their purchase 
contract gives them the right to inspect their 
equipment at the manufacturing plant before it 
gets shipped to the United States. “The engineer-
ing specs on these things are very tight,” says 
Kim. “If you get 50 turbines to a remote location 
in South Dakota and it turns out they’re not quite 
right, it’s not as easy as saying ‘Well, we’ll just 
return them.’” CT

Major creditors of the debt-
laden conglomerate Dubai World 
recently accepted the terms 
of a $24.5 billion restructuring 
deal, and it appears the Gulf 
city-state’s financial crisis is 
nearing resolution. Still, no clear 
framework for dealing with 
future insolvencies has emerged, 
says Dubai-based Patton Boggs 
partner Simon Schmidt. 

After Dubai World requested 
a debt standstill in late 2009, 
Dubai decreed that the United 
Arab Emirates’ federal corporate 
insolvency law—widely consid-
ered outdated and ambiguous—
would not apply. Instead it set 
up a tribunal, akin to a U.S. 
bankruptcy court, to hear credi-
tors’ claims. The tribunal has not 
heard many claims, as most have 
been settled privately or will be 
addressed by the global agree-
ment between Dubai World and 
major creditors. 

Investor confidence in Dubai 
and the rest of the United Arab 
Emirates may depend on the 
passage of a comprehensive 
insolvency law. “I think that will 
happen, but it will have to be 
done at a federal level,” says 
Schmidt. “And unfortunately, 
the pace of legislative reform 
at the federal government level 
can be glacial.” CT

“It’s all about…not assuming that things are done  
the same way there as they are here.”

—Hwan Kim, on importing wind-energy equipment

news and views, 
trends and tactics, 

strategies, insights, 
advice, legislation, 

regulations 
and more

When Importing Is an Upwind Battle

Resto�ring 
Faith  

in Dubai
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Things to 

know about 
iranian

sanctions

by Dan Waltz 

1 4Congress recently amended 
the Iran Sanctions Act, expand-
ing dramatically the activities 
of non-U.S. companies that can 
expose them to U.S. sanctions.  

24The U.S. government has 
added dozens of Iranian compa-
nies to the U.S. “blacklist.”  

34Previously, the ISA focused 
on oil companies that made 
large investments in the Iranian 
petroleum industry.  

44Now, foreign banks that 
engage in sanctionable conduct 
risk being cut off from the U.S. 
banking system and can be 
subject to massive penalties.

54For banks, sanctionable 
conduct includes continuing 
to do business with persons 
“blacklisted” by the U.S.  

64Selling refined petroleum  
to Iran, or financing, shipping  
or insuring those sales, is now  
a “no-no.” 

74So is supporting the  
development of Iran’s oil  
refining capacity.  

84Companies that contract 
with the U.S. government must 
certify that they haven’t engaged 
in conduct that could expose 
them to sanctions. 

94The parent company of a 
sanctioned company can also  
be subject to sanctions. 

104Ignorance is no defense. 
Penalties can apply if you  
should have known you  
violated the sanctions.

Economic history may be repeating itself in 
the East, and the West needs to do more to 
prepare for it, former World Bank President 

James Wolfensohn told attendees at a recent Patton 
Boggs Foundation “Issues of Our Time” lecture. 

In the early 1500s and 
again in 1815, the econo-
mies of China and India 
accounted for 50 percent of 
the world’s GDP, but fell to 
1.5 percent after World War 
II. Now, that percentage is 
headed back up again.

“The dynamics are such 
that there is clearly a move 
back to Asia generally, and to China and India 
specifically,” Wolfensohn told an audience that in-
cluded Japanese Ambassador Ichiro Fujisaki and 
19 other ambassadors. Today, he noted, China and 
India account for about 10 percent of the global 

GDP, and while the economies of the developed 
world have faltered recently, there has been 8 to 
10 percent growth in China and India. It is pro-
jected that by 2050, China and India will again ac-
count for half of the global GDP and their per-cap-

ita incomes will be between 
$35,000 and $40,000—com-
pared to $3,000 to $4,000 to-
day. As a result, he said, the 
world’s major middle class 
will be in China and India.

Despite these trends, 
Wolfensohn noted, West-
erners continue to act as if 
their hemisphere will dom-

inate indefinitely. “This is sheer lunacy,” he said. 
“We’re not preparing in terms of the education 
of our kids. We’re not preparing in terms of the 
structure of our institutions. We’re just basically 
not preparing.” CT

Unprepared for the Future

More preparation necessary. 

Medical Devices: What’s Exempt?
When Congress passed an excise tax on medical devices last March, it exempted items “generally 
purchased by the general public at retail for individual use.” The ambiguity of that phrase leaves room 
for manufacturers to argue for an exemption. “Our contacts within the IRS and Treasury are telling us 
that while they haven’t formally asked for comments on this issue, they would welcome them,” says 
Patton Boggs tax associate Joanne Perry Hodge.

One gray area: Devices sold to both 
consumers and hospitals. There’s  
no rule yet on what proportion of 
your sales must be to the general 
public, says Patton Boggs tax partner 
George Schutzer.

To gauge if your product may be 
exempted, gather data on where  
your products are sold, and to  
whom. Consider collecting data 
through trade associations to avoid 
antitrust issues, says Schutzer.

Another gray area: products that 
are not clearly medical devices. For 
example, some medical products are 
device-drug combination products. 
One could argue these weren’t 
intended to be covered by the tax.

Manufacturers should also track any 
amendments to the tax law before it 
takes effect in 2013.
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hat would we do if the lights 
went out…cellphones stopped 
working…public water systems 
ceased functioning…and the 
Internet crashed?

In other words, what would we do if the nation 
suffered a massive cyber-attack? The prospect 
isn’t unrealistic. And because we’re all increas-
ingly interconnected, the consequences would be 
far-reaching and catastrophic. After 9/11, the na-
tion focused its attention on attacks on our physi-
cal infrastructure. Now there’s a need to address 

another critical vulnerability by 
focusing on cyber-attacks.

The number of coordinat-
ed, sustained and well-funded 
cyberthreats is growing. The 
solution is to invest in highly 
trained cybersecurity person-
nel who are uniquely qualified 
to understand those threats and 
protect against them.

When most of us think of 
information security, we think 
about authentication, anti-mal-
ware, firewalls and so on. Those 
measures are not nearly suffi-
cient. To start with, the typical 
software developer isn’t trained 
in security coding, so security 
technologies can be delivered 
with inherent vulnerabilities. 
In addition, it can be difficult 
to scale security across a large 
infrastructure, and challenging 
to implement security without 
interrupting process flow.

More significant, for some 
time now we’ve seen attacks that 
circumvent the technologies we 
have in place. Some of these are 
highly sophisticated and well-re-
sourced, with volumes of people 
behind them. They represent 
less than 5 percent of all attacks, 
but they’re the ones that could 
bring down critical systems and 
infrastructures.

In my previous job as an FBI 
agent, I dealt with all sorts of 
threats, but the greatest threat 
today is what I call “cyber compe-
tition.” Many of our enemies or 
potential enemies recognize that 
they can’t compete with us on 
land, sea and air. But cyberspace 
is the soft underbelly. So they’re 
constantly probing our systems, 
analyzing our weaknesses, try-
ing to embed malware that can 
later be brought to life.

We’ve seen this cyber compe-
tition move from the military to the defense in-
dustrial base to the commercial sector. During the 
past year, several Fortune 100 companies saw ad-
vanced, persistent attacks on their infrastructures. 
While these companies invest millions of dollars 
in protections, they don’t necessarily have the per-
sonnel to defend against that level of threat.

In fact, no one does. There are only about 
1,000 highly qualified cybersecurity profession-
als in the U.S. today, according to the Center for 
Strategic & International Studies. We likely need 
10,000 or 20,000 to truly protect military, gov-

 c y b e r s e c u r i t y

Don’t Wait for  
a Cyber-9/11
It’s time to invest in people who can  
protect our vulnerable information assets.

B y  T i m  M c K n i g h t
N o r t h r o p  G r u m m a n  C o r p .
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MCKNIGHT “There 
are only about 1,000 
highly qualified cyber-
security professionals 
in the United States 
today. We likely need 
10,000 or 20,000.”



T
oday’s global economic and 
political uncertainty might 
understandably prompt 
some to consider retreating 
to the relative predictabil-

ity of domestic operations and invest-
ments. And yet, there is growing con-
sensus that most of the global economic 
growth over the next several decades 
will occur in the developing world (that 
is, the BRIC countries and beyond). For 
businesspeople who are justifiably con-
cerned about risk but still want to take 
advantage of this trend, the good news 
is there are several effective means of 
protecting investments and joint ven-
tures in emerging markets. Here is a 
look at three of them.

n Bilateral investment treaties: Just 

as investors routinely structure interna-
tional deals to take advantage of the most 
favorable tax treatment, they should also 
structure their investments abroad to 
take advantage of the growing matrix 
of trade pacts known as bilateral invest-
ment treaties (BITs) and free trade agree-
ments (FTAs). The U.S. has entered into 
investment agreements with more than 
44 countries. from Albania to Uruguay. 
What’s more, U.S. and foreign compa-
nies can take advantage of the larger net-
work of more than 2,500 investment trea-
ties in force between other countries by 
making their investments in emerging 
countries through a holding company 
that qualifies for protection under a BIT. 

In general, BITs protect qualifying 
foreign investments from discriminato-

ernment and business. Compare that to China, 
which reportedly has already trained some 60,000 
“information troops.”

The good news is that this is a solvable prob-
lem. And people are beginning to take action.

At Northrop Grumman, for example, we know 
that even if you spend millions of dollars on se-
curity technology, you still need people who can 
deploy and maintain the technology and under-
stand what it can and can’t do. As a consequence, 
we’ve worked hard to assemble a specialized team 
of scientists, analysts and experts from govern-
ment, academia and elsewhere. 

We’re also the presenting sponsor for the Air 
Force Association’s CyberPatriot program, a na-
tional cyberdefense competition for high school 
students. The program gives students hands-on, 
practical knowledge that prepares them for ca-
reers in fields such as engineering, mathemat-
ics and especially cybersecurity. For those already 
pursuing such careers, the National Board of In-
formation Security Examiners is developing rigor-
ous cybersecurity exams and certifications. 

I’d also like to see our universities shift their cur-
ricula from focusing only on defenses to consider-
ing attacks. In China, students are trained in cyber-
warfare and system exploitation. We need to learn 
from that, because only by understanding both 
sides of the equation—defense and attack—can we 
adequately protect our information assets. A signifi-
cant change in the way we teach is required now in 
order to have an impact in the near future.

Finally, government needs to invest more in 
developing the scientists, engineers and tech-
nologists we’ll need to compete in the future. 
We’re beginning to see language to this effect in 
emerging bills on Capitol Hill. President Barack 
Obama’s National Cybersecurity Initiative is a 
great start, but it needs to reach a level of imple-
mentation that can scale for industry, where we 
currently face the greatest risk. 

It would appear that we’re reliving the past. 
In 1957, the launch of Sputnik rattled the United 
States’ belief that it was the world leader in space 
technology. Is the “cyberspace race” here today? 
How will we respond?

In the past, we’ve enjoyed great success when 
industry, government and academia have come 
together to respond to a common threat. The post-
Sputnik era provided five decades of prosperity driv-
en through scientific and technological education.

Cybersecurity is an issue that will have to be ad-
dressed over the long haul. We’re now at a cross-
roads. Are we going to invest today in training and 
motivating the highly qualified cybersecurity per-
sonnel we’ll need tomorrow? Or will we have to 
wait for a cyber-9/11 to spur us to action? CT

Tim McKnight is vice president and chief 
information security officer for Northrop Grumman 
Corp., where he oversees companywide information 
security policies.adam
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Safer Passage
Three ways to protect your overseas investments

B y  K e n n e t h  B .  R e i s e n f e l d 
p a tt  o n  b o g g s

Reisenfeld “Investors 
will not fully reap the 
benefits of arbitration 
unless their arbitration 
clause is well-drafted.”
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ry actions by the host government through guaranteed treatment 
not less favorable than that accorded to nationals of the host coun-
try (so-called “national treatment”) or to investments from any 
third country (so-called “most favored nation” protection). Foreign 
investments are also protected from uncompensated expropria-
tion and from other unfair or inequitable treatment by the host 
government. 

A BIT also gives investors the right to bring claims directly 
against the host government in an international tribunal, and they 
are doing so at a dizzying rate. Fifty-seven percent of the known 
treaty-based investor-state disputes have been commenced during 
the past five years.    

n Political risk insurance: BITs do not cover every country, nor 
do they cover every risk. That is why political risk insurance (PRI) 
is an important way to offload some of the uncertainty involved in 
investing in a developing country. What happens if local insurgents 
take over your plant, the host government nationalizes your indus-
try, the local currency becomes incontrovertible or the government 
fails to pay an arbitral award rendered in your favor? These losses 
may be covered by PRI. For an American company, the Overseas 
Private Investment Corporation, an arm of the U.S. government, 
is often the best option for obtaining political risk insurance. De-
pending on the size of the claim, a policyholder 
may have to engage in an arbitration process to 
prove its case. But once a policyholder prevails, 
OPIC has a strong track record of paying claims. 
As of late 2009, OPIC had made more than 290 
claim settlements totaling almost $1 billion. 

A number of capital exporting countries—
such as Australia, the United Kingdom, France, 
Belgium, Canada, Germany, China and Japan—
offer insurance products for overseas invest-
ments similar to OPIC. For companies based in 
countries without these programs (or for Ameri-
can companies investing in countries where 
OPIC does not operate), a good alternative is the 
World Bank’s Multilateral Investment Guarantee 
Agency. Some private insurers, such as Chartis 
(formerly AIG) and Lloyd’s, also offer political 
risk insurance, but they generally lack the lever-
age of OPIC or MIGA to work directly with host 
governments to prevent threatened expropria-
tions or similar harmful measures from being 
implemented.

n International arbitration: Disputes are a ma-
terial risk in any overseas investment. In emerg-
ing markets, litigation in local courts is usually 
not an acceptable option. In many developing 
nations court dockets can be backed up 20 to 30 
years. There is often favoritism toward local par-
ties or a requirement to translate all documents 
into the local language, as well as a complete lack 
of confidentiality. In some countries, courts may 
appoint “experts” to decide your case who lack 
any relevant expertise. And even if you prevail, 
the judgment may be unenforceable outside of 
that country.

All of this speaks to the importance of includ-
ing carefully drafted arbitration provisions in 
your international commercial agreements. Arbi-
tration can be more efficient than court litigation 
because the parties can structure the decision-

making process, choose their own impartial and expert decision 
makers, and limit appeals on the merits. Arbitration can also be 
confidential and less adversarial, which goes a long way toward pre-
serving your business relationship in the event of a dispute. And 
awards are enforceable in the 140 countries that are signatories to 
the New York Convention on Recognition and Enforcement of For-
eign Arbitral Awards. 

That said, investors will not fully reap the benefits of arbitration 
unless their arbitration clause is thoughtfully designed for each 
transaction. For example, choosing the right seat of arbitration, ar-
bitral institution and procedural rules is crucial to maximizing the 
effectiveness of an arbitration process. There are three major inter-
national arbitral institutions and a host of regional ones, each with 
its own unique attributes. An arbitration clause could also tailor the 
cost and timing of the process to the scale of the likely dispute.   

Investing in emerging markets is inherently a risky venture, but 
the potential benefits are too attractive to ignore. If effectively em-
ployed, these investment-protecting mechanisms will significantly 
mitigate your company’s risk exposure. CT

Kenneth B. Reisenfeld chairs the International Arbitration 
Practice at Patton Boggs.

 p a t e n t s

The Law as a  
“Living Thing”
Faster oil spill cleanups? More effective drugs?  
Credit a court decision that illustrates why  
patent law must evolve with the times.

B y  A n a n d a  C h a k r a b a r t y 
u n i v e r s i t y  o f  i l l i n o i s  c o l l e g e  o f  m e d i c i n e

s technology progresses at an 
astonishing rate, the relation 
between humans and nature 
changes at a similar pace, 
but laws, regulations and 

perceptions tend to lag behind. I had the 
privilege of helping to close that gap when 
I found myself at the heart of a legal case 
that led to a landmark decision by the U.S. 
Supreme Court. At issue was the right to 
obtain patents to protect the successful re-
sults of millions of dollars and thousands 
of hours of laboratory research. 

In the early 1970s I was working for 
General Electric on ways to clean up oil 
spills—a question that remains quite rele-
vant today. Oil is a mixture of many differ-
ent chemicals, and, while there are many 
bacteria known to devour it, no bacterium 
is capable of doing the job by itself. Logic 
might suggest that we let different bacteria 

occurring in nature work together to take 
care of the problem. The reality is that they 
compete with one another. 

My job was to study the DNA and the 
genes responsible for hydrocarbon deg-
radation in bacteria. Then, I removed 
those genes from a variety of bacteria 
and put them into a single bacterium, 
rendering it capable of doing the oil-
eating by itself. 

Here’s where the controversy arose. To 
be a commodity, a scholarly academic or 
industrial invention must be shielded by 
the Intellectual Property Rights system. 
In the case of scientific and technological 
innovations, that usually means patent-
ing. I believed that my work met all of 
the statutory criteria for a patent. There 
was no dispute about its utility or its nov-
elty, and it was clearly not something that 
would be “obvious” to anyone working in 

A
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the field. The restriction against being 
able to obtain a patent for a “living” thing 
was another matter entirely. 

I suspect that most non-scientists 
would consider a bacterium, fungus or 
anything else that can reproduce and 
show some of the characteristics of life 
to be a “living” thing.

Bacteria can grow and multiply—a 
very important characteristic of living 
things. Non-living things like stones and 
rocks don’t reproduce. Since bacteria 
were known to be living, it was assumed 
until the early 1970s that they were sole-
ly products of nature. Because the pat-
ent laws said that there must be human 
intervention for something to be patent-
able, products of nature were generally 
considered to be ineligible for patent 
protection unless they had been some-
how manipulated by human hands.

When we applied for a patent back in 
1972, we explained that we were not try-
ing to patent an original bacterium, but 
instead one that had been manipulated 
so that it had inherited capabilities that 
no natural microorganism had. It might 
be alive, but it was no longer a product 
of nature. The Patent and Trademark Of-
fice turned us down, as did the Patent 
Office Board of Appeal. Then we went 
before the Court of Customs and Patent 
Appeals, which agreed with us, ruling 
in part that “…the fact that microorgan-
isms, as distinguished from chemical 
compounds, are alive is a distinction 
without legal significance.”  

“As with Fulton’s steamboat ‘folly’ 
and Bell’s telephone ‘toy,’ new technolo-
gies have historically encountered resis-
tance,” added the Court. “But, if our pat-
ent laws are to achieve their objective, 
extra-legal efforts to restrict wholly new 
technologies to the technological param-
eters of the past must be eschewed.”

Finally, in 1980, the U.S. Supreme 
Court ruled that “Anything under the sun 
that is made by Man is patent-eligible in 
the United States.” The patent was issued the next year.

Diamond v Chakrabarty has been credited with opening up the 
field of biotechnology so that all kinds of living forms—plants, ani-
mals, human stem cells, human genes—can be patented. It is one 
of the reasons why U.S. biotechnology is such a thriving industry. 
A perfect illustration of its impact is a comparison between the 
pharmaceutical industries in India—which is the second- or third-
largest drug-exporting nation in the world—and the United States, 
which is first.  India’s entire industry is valued at only $15 billion, 
while just one U.S. company, Genentech, was sold last year for $45 
billion. Researchers in this country have created an extraordinary 
number of new drugs, while India has focused on manufacturing 
generic copies.

Presently, I am researching new types of drugs that may result 

in a revolutionary way to combat cancer, HIV-AIDS and malaria, 
among others. To protect my work, my university has filed and re-
ceived 10 patents to cover the potential marketing of these drugs.

What was appropriate in 1793, when Thomas Jefferson argued 
for the right of citizens to obtain patents, was not necessarily ap-
propriate 100—much less 217—years later.

For that reason, it is in the best interest of every individual and 
business that stands to gain, or lose, in the patent arena to be con-
stantly vigilant and proactive when it comes to understanding the 
patent legal system and the evolution of patent law. CT

Ananda Mohan Chakrabarty, Ph.D., is distinguished 
professor of microbiology and immunology at the University of Illinois 
College of Medicine.allison
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Chakrabarty: “Every... 
business that stands to gain 
in the patent arena [should] 
be constantly vigilant and 
proactive [in] understanding 
the evolution of patent law.”
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and software development center, and brain trust, producing the sec-
ond-highest number of Ph.D.s in the world. Additionally, conglom-
erates such as automaker Tata are helping put India on the world 
economic map. The underside of this story—and a defining aspect 
of Indian sovereignty—lies in economic development needs for its 
vast populace, estimated at 1.17 billion by the U.S. State Depart-
ment. “There are 700 million people in India earning less than $2 
a day,” says Patton Boggs’ Anurag Varma, Of Counsel in the firm’s 
Washington, D.C., office and public policy counsel for the Embassy 
of India to the U.S. “Accordingly, the Indian government is obsessed 
with development issues affecting this part of the population.” 

One viable solution had been employment in India’s multi-
billion-dollar diamond and jewelry industry. “We represented the 
Gem & Jewelry Export Promotion Council of India in securing 
duty-free treatment for their exports,” explains Varma. This duty-
free treatment had been extended to the industry for many years to 
assist with the development of this part of the economy. The initia-
tive contributed to the employment of around two million Indians 
in cutting and polishing diamonds and other precious stones. With 
prescribed development and competitive benchmarks now met, 
however, the U.S. has ended duty-free status for gold necklaces, 
silver and other categories. “Around one million of those jobs are 
now gone,” says Varma, “which has created a pressing issue for the 
industry and the government.”

Another rankling matter is the Emergency Border Security Sup-
plemental Appropriations Act, recently passed by the U.S. House of 
Representatives. Designed to raise revenue for border security, the 
legislation has substantially raised visa fees for skilled employees of 
major Indian multinationals working in the United States. “This is a 
struggle for both sides,” says Gregory Kalbaugh, director of the D.C.-
based U.S.-India Business Council. “The free movement of people is 
vitally important, and you have to be able to get employees from one 
place to another—especially when many of these Indian workers pro-
vide valuable knowledge and technical services to U.S. firms.” 

Formed in 1975, USIBC is the premier business advocacy or-
ganization representing America’s top companies investing in 
India. Serving as a direct link between business and government 
leaders, USIBC has an insider’s view of India’s economy—and its 

problem areas. “Probably the biggest issue facing U.S. companies 
right now is the lack of safeguards for intellectual property rights, 
especially in the area of pharmaceutical patents,” says Kalbaugh. 
“In a misguided effort to protect its generic drug industry, India 
maintains patent laws that impede invention and innovation, and 
for U.S firms and investors, pose a level of uncertainty.” With its 
intellectual power and scalable manufacturing capacity, continues 
Kalbaugh, “India has a real opportunity to be at the forefront of 
pharmaceutical development and innovation—if its government 
can come around on policy issues.”

Sri Lanka: Dividends of peace
Iraq does not have the monopoly on complex post-conflict situa-
tions. Of equal, if not greater, complexity is the situation in Sri Lan-
ka, as the island nation transitions to peace after three decades of 
savage civil conflict. The Sri Lankan military emphatically crushed 
the Tamil Tiger separatists in May 2009, but, as the U.S Senate 
Committee on Foreign Relations noted later that year, “The war in 
Sri Lanka may be over, but the underlying conflict still simmers.”

Of Counsel in Patton Boggs’ Washington, D.C., office, Graham 
Wisner’s experience with Sri Lanka goes back decades, including 
work in an orphanage there in his youth. “There is a thrilling op-
portunity at hand to literally rebuild a society long brutalized by 
war and fear,” he says. “However, the U.S. must understand Sri 
Lanka’s interest in self-determination. The U.S. has made human 
rights a focal point following the war’s denouement and aftermath, 
but all our good intentions aside, Sri Lanka is determined to heal 
its wounds on its own terms.” 

From still-simmering frustration to a mass of internally displaced 
persons, there is much to resolve and resettle in this nation off the 
southern coast of India, which Wisner describes as a “paradise” of 
mountains and white-sand beaches. As Capital Thinking went to 
press, the U.S. Commerce Department was planning to take a del-
egation of U.S. businesses to Sri Lanka, focused on investment and 
economic opportunities in the devastated North. “Part of our job is 
to encourage U.S. companies that previously turned away from Sri 
Lanka to reconsider,” says Wisner. 

As in Iraq, the devastation of war in Sri Lanka has created im-

ECUADOR korea
OPPORTUNITIES

Major exporter of oil and other products 
including tuna, broccoli and cut flowers.

ISSUES

Key trade pact is due to expire this year;  
repeated short-term extensions erode  

market and investor confidence.

OPPORTUNITIES

U.S.-Korea Free Trade Agreement could 
add $12 billion to the U.S. annual GDP. 

ISSUES

The agreement is still pending  
congressional approval, with major  
objections from the U.S. auto sector. 

that are established, emerging or exotic, make 
sure that you don’t trip over the intersections 
of independence and interdependence.

India: Knotted ties
Bound by a common interest in free trade 
and the creation of a strategically stable Asia, 
the U.S. and India—the world’s two largest 
free-market democracies—recently articulat-
ed their joint commitment to collaboration 
in areas including energy, trade and coun-
terterrorism at the inaugural session of the 
U.S.-India Strategic Dialogue, held this past 
June in Washington, D.C. The world’s 12th 
largest economy and third-largest in Asia, 
India has straightforward investment pro-
tocols with the U.S., its largest investment 
partner. As the relationship progresses and 
India, through economic modernization and 
liberalization, continues its rise up the value 
chain of global competitiveness and sophis-
tication, there are points of contention.

On the one hand, India enjoys global 
standing as an outsourcing destination, IT 
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mense redevelopment and investment opportunities for foreign 
companies, from roads and schools to the suddenly hot beachfront 
real estate market. As Wisner explains, the building blocks of de-
velopment are favorable too: “With attributes including a highly 
educated and motivated English-speaking populace and a tax con-
federation with India that makes Sri Lanka a natural staging area 
for foreign companies seeking entry into the Indian market, Sri 
Lanka is a high-efficiency, low-cost proposition.”

Korea: Ready if we are
According to the Office of the United States Trade Representative, 
the U.S. presently has free trade agreements in force with 17 coun-
tries, including Canada, Israel and Mexico. Signed FTAs also exist 
with Colombia, Korea and Panama, but all await congressional ap-
proval before going into effect. The proposed pact with Korea car-
ries profound significance. 

If approved, writes the USTR, the United States-Korea Free 
Trade Agreement, signed in 2007, “would be the U.S.’ most com-
mercially significant free trade agreement in more than 16 years.”

With provisions including tariff reductions and market access 
across multiple sectors, KORUS FTA promises much for both 
countries. The U.S. International Trade Commission estimates 
that the reduction of Korean tariffs and tariff-rate quotas on goods 
alone would add $10 billion to $12 billion to the annual U.S. GDP, 
and around $10 billion to annual merchandise exports to Korea.

Meanwhile, Korea has other irons in the fire. In September, all 
27 members of the European Union approved their own FTA with 
Korea, one of the biggest free trade deals ever between two econo-
mies, rivaled only by Australia’s trade pacts with China and the U.S. 
Korea has another pending free trade agreement, with Canada. 

While the E.U.-Korean FTA has yet to be ratified by the European 
and Korean parliaments, the implications for the U.S. are clear. “The 
U.S. could be disadvantaged by remaining on the sidelines,” says 
Washington, D.C.-based Patton Boggs partner Frank Samolis, who 
has represented several sovereign entities in FTA negotiations with 
the U.S., including the Korean International Trade Association in the 
present pact. “As these are comparable agreements, Europe could gain 
better market access than the U.S.” (Chul Chung, KITA’s chief econo-

mist, comments on U.S.-Korea issues in the Q&A, page 16.)

Ecuador: Stopping the “anti-business cycle”
While continuing negotiations for a trade pact with Colombia, the 
U.S. is also talking trade with neighboring Ecuador. “Ecuador was 
part of the negotiations for a U.S.-Andean free trade agreement, 
but bilateral discussions between Ecuador and the U.S. lapsed and 
have not been revived,” explains Samolis. “However, the U.S. and 
Ecuador found agreement in the Andean Trade Preference Act of 
1991, which was expanded by the Andean Trade Promotion and 
Drug Eradication Act.” Providing trade preferences in exchange for 
counter-narcotics cooperation, ATPDEA is due to expire December 
31 after a series of periodic short-term renewals—a pattern that 
Luis Gallegos, Ecuador’s ambassador to the U.S in Washington, 
D.C., would like to see changed.

“We have been at this for the last five years, extending ATPDEA 
months at a time,” comments Ambassador Gallegos. “In my view, 
this represents an antibusiness cycle. My producers cannot program 
a venture which may end every year, while buyers in the U.S. are also 
challenged by an irregular market. We would prefer an extension of 
five years, which would make ATPDEA visible, secure and compat-
ible with the interests of the business community. Investments tend 
not to go to unsecure places in terms of markets and accessibility.” 

The U.S. is Ecuador’s main trading partner, with petroleum pre-
eminent among some 150 export products including tuna, broccoli 
and cut flowers. “We calculate that between Ecuadorean and Colom-
bian flower producers, we provide between 70,000 and 100,000 jobs 
in the U.S.—and because the flowers mostly move along the U.S. 
supply chain, we estimate that 75 cents out of every dollar stays in the 
U.S.,” says Ambassador Gallegos. “It’s time for a new framework.”

Globalization may have flattened the world, as author Thomas 
Friedman has written, but even as the extent of commercial inter-
play suggests one giant interdependent super-economy, there are 
no easy strolls across sovereign borders. 

“There are all kinds of issues regarding market access and busi-
ness practice abroad,” says Samolis. “Every country has unique 
challenges and complexities which need to be dealt with individu-
ally—and navigated with care.” CT

india sri lankairaq
OPPORTUNITIES

Straightforward U.S.-India  
understandings on investment,  

trade and strategic considerations. 

ISSUES

Patent laws hamper U.S. investment.  
U.S. recently hiked fees for  

temporary visas on Indian knowledge 
workers in the U.S.

OPPORTUNITIES

Giant oil reserves and major  
rebuilding needs as security improves 

and U.S. troop presence decreases.

ISSUES

Foreign companies must now fully comply 
with Iraqi laws. Security and corruption 

remain concerns but can be handled  
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of potential contracts and partners.
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